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Agreement for Service
Acquired from an IBM Business Partner

Thank you for your business. We sirive to provide you with high quety Services If, al any fime, you have any questions or problems, or ere nat completaly
satisfied, please let us know, Our goal ig to do our bes! for you.

IBM ("we’) has signed agreemants with certain organizations (called "IBM Business Partnera®) lo promate, market. and suppon certain Services. Some IBM
Businase Partnors also fulflll these functions through other remarketlers who are not |BM Business Panners. However, for purposes of brevily in this
Agreemenl, when wa use tha term IBM Business Partnar we mean |BM Businass Pariners and their remarkaters. Whan the Gustomer (“you™) orders our
Services under this Agreamant from an IBM Business Pariner, we are responsibla for providing the Services to you under the warranties and othar tarma
of this Agreement. We are nol responaible for 1)the actions of IBM Business Partners, 2) any edditional obligations thay have to you, or 3) any products
or aarvicas thal they supply to you under their agraements. I1BM Business Partners establiah the price and terms at which they market IBM Services. in
the event that your 1BM Business Partner is no longer able fo offer our Servicas. for any reason, we will o notify you in writing. You may continue o recelve
our Servicas by instructing ua to fransfer administration of your Sarvice 1o elther (1) another IBM Busineas Pariner of your cholce (who may require you lo
firat execute one of their agreements) who Is approved (o offer you our Services, or (2) us end signing a separale IBM agreement for services.

Tnis IBM Agreement for Services Acquired from an IBM Business Partnar (called the *Agreement”) governs the Sarvicas you acquire from an IBM Business
Partner and we perform.

Part 1 - General

1.1 - Definitions

Enterprise is eny lagal em(wch as a corporation) and the subsidiarles it owns by more than 50 percant. An Enmterprise also includes the enlities which
are mutually agreed-lo in wniling

Machine is 8 machine, ita features, converslons, upgrades, elements, or sccassories, or eny combination of them. The term "Machine” includes an IBM
Machine and any non-IBM Machina (including other aquipmant) for which we may provide malintanance Sarvices.

Materials are lilerary works or other works of suthorship (such as programs, program listings, programming tools, documentation, reports, drawinga, and
similar worka) that we may deliver to you as pan of a Service. The term "Matenals” does not includa licensed program products available under their own
license agreement

Service is parformance of a task, provision of advice and counsel, assialance, or access to a resource (such as access to an ifformation data base) we
make avaliable to you.

PAGES 2 THROUGH 4 ARE ALSO PART OF THIS AGREEMENT. This Agreemaent and its applicable Attachments and Transaction Documents
are the complete agreamanl betwaen us regarding these Services and replace any prior oral or written communications regarding these
Servicas. No machines or liconsed program products are ecquired under this Agreement. Such items are available only under the terms of 1)
the 1BM Customar Agreement (or any equivaleni agreament between us) or 2} the applicable third-party agreement. By signing below for our
respective Enterprises, each of us agrees lo tha tarms of this Agreament. Once signed 1) any reproduction of thle Agresment, an Attachment,
or Trangaction Document mada by rellable means (for example, photocopy or facsimile) Is considered an original snd 2) all Services you order
undar this Agresment ars subject to it.

Agread to: Agraed to:
CITY OF NAPLES inter I Business m(@omomim
o C b Jaloseo
Authorized signature Authorized signat
Name (type or print): JPoBERT € e€ Name (type or print); \)NM s N e s
Date: 7 3 -8

Date: Y -28-05 Apntw qnﬁo ’S"}?J\g?m

Enterprise number: B}'

Agreemsnt number:

y City Attomn
Entorprise address: Attest: B o IBM Address:
STEVE WEEKS IBM CORPORATION
285 RIVERSIDE CIRCLE 7100 HIGHLAND PARKWAY
NAPLES, FL 34102 Tara A. Norman, City Clerk SMYRNA, GA 30082
| Alter signing, please relum  copy of this Agreament (o the "IBM addresa® shown above. |
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S Agreement for Service

Acquired from an IBM Business Partner

1.2 - Agreemant Structurs

Attachmentis

Some Services hava terms in addition 1o those we spacify In this ‘Agreemani. We provide the additional lerms In documents called "Attachments™, which

are also part of this Agreement. Attachments will be sign i ither of us.
st o :}gmm. gnad by both of us if requeated by eilher of us. Your IBM Businass Pariner makes the Atachments

Transaction Documents

For each business {ransactlon, your 18M Business Pariner will provide you with the appropriate “Transaction Documents” that confirm the specific datails
of the transaction. Transaction Documents will be signed by both of us If requeated by sither of us. The fallowing sre examples of Transacllor’: Documents,
with exampliea of the information they may contain:

1. atalements of work (3copec of Services, responsibiliies, deliverablas, complation criteria and estimatad achedule or contract period); and
2. supplementa end arder tonma (Service type ordered, and contract period).

Conflicling Tarms

Il there Is a confiict among the terms In the various documents, those of an Attachment prevail over those of this Agreement. Tha terms of a Transaction
Document prevail over those of both of thesa documents,

Our Acceptance of Your Request for Service
A Service becomas subject Lo this Agreement when we accept your request for Service from your IBM Business Partner by:

1. providing you a transaction document, or
2. providing the Service.

Your Acceptance of Additional Terms
You accept the addilional terms In an Attachment or Transaction Document by doing any of the following:

1. signing the Attachment or Trangaction Documant
2. using he Service, or allowing othars to do so; or
3. making any peyment to your IBM Business Partner for the Service.

1.3 - Charges and Paymeni

Your IBM Busineaa Partnar sets the charges and terms goveming charges. You will make payment directly to your IBM Business Partnar. Howsvar, we
may chatge you directly for expanses Incurred to parform your Sarvice request. 8 g., actual travel and living expenses, out-of-pocket expenses. We will
not incur these expenses withoul your prior approval.

1.4 . Changes to the Agreement Terms

In order 10 maintaln flexibility In our Services, wa may change the terms of this Agresment by giving you three months' written notice. However, thase
cha ere not relroactive. Thﬂt apply, 83 of the effactive date we apecify in the notice, only to new requests for Servica and ongoing transactions. Part
3 of thia Agraement contains additional provisiona for changes to the terme of individual Service transactions. Otherwige, for a change to be valld. both of
ua must aign it. Additional or different tarmg in any written communication from you are vold.

1.5 - Limitations of Liabliity

Circumstances may arise where, becausa of a dafault on our part or other llabliity, you are entilled fo recover damages from us. In each such inatanca,
regardiess of the basis on which you are entitied to clalm damages from us (Including fundamental breach, negligance, misrepresentation, or other contract
or tort claim), we are liable for no more than

1. damages for bodlly Injury (Including death) and damage to real property and tangible personal property; and
2. the amount of any other aciusl direct demages, up lo the greater of U.S. $100,000 (or equivalent in local currency), or the charges (If recurring, 12
months’ charges apply) you pald to your 1BM Business Pariner for the Service thet is the subject of this claim.

This limit alzo applies to any of our subcontractors. it Is the maximum for which we and our subconiractors are collectively responsible.
Itemg for Which Wa ara Not Lisble

Under no circumatances are wa or our gubcontractors lisble for any of the following:

1. third-panty clalms against you for damages (other than those under the firat itam listed above):

2. loss of, or damages o, your records or dala; or )

3. special, incidenta), or indirect damages or for any economic consequontial demagoes (Including lost profits or savings), even if we are informad of thelr
posaibility.

1.6 - Mutual Responsibilities

Both of us agree that undar this Agreaement:

1. neilher of us granta the other the right 1o use fts (or any of its Enterprise’s) fredemarks, trade names. or other designatlons in any prometion or
ion without prior written consent;

all infarmation exchanged Is non confidential. If either of us requires the exchange of confidential information, il will be made under a signed

confldentiality agreement;

each is free to enter info similar agreemanta with othars;

each grania the alher only the licenses and rights specified. No other licenses or righls (including licenses or fights under patents) are grantsd;

bw N
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each may communicate with the other by electronic masna and such communicetion is acceplable as a signed writing to the exten! permissible under

applicable law. An Identification code (called a “user ID") contained in an electronic document Is sufficient to verify the sendars idanlity and the
document’s authentcity;

6. each will allow the other reesonsble opportunity 1o comply befora it claima thal the other has nof met Its obligations:
7. neither of us will bring a legal action more than iwo years aftar the cause of action arose unless otherwlise providad by local law without the possibility

of contraclual waiver or limiletion, and

8. naither of us Is responsible for fallure to fulfill any obligations due to causes beyond its control.

1.7 - Your Other Responsibliities

You agree:

1. notto aseign, or otherwise transfer, this Agreement or your righls under this Agreemant, delagate your obligations, or resell any Service, withoul our
prior written consanl. Any efiempt (o do ao is void;

2. that you are responsible for the reaulls oblained from use of the Sarvices; and

3. lo provide us with sufficient, free, and safe access 1o your faciitles for us to fulfill our obligations.

1.8 - Agreament Termination

You may terminate this Agreement on written nolice to your |IBM Busingsa Partner and fo us following the expiration of termination of your obligationa

Either of us may terminate this Agreemant on written notice 1o the other and to your IBM Busineas Partner, if the other does not comply with any of ita lerms.

Any terms of this Agreemant which by their nature extand bayond the Agreement tarmination remain in effect until fulfilled, and apply to both of our
respective successors and assignees.

1.9 - Geographic Scope

All your rights and all our obligatlons are valld only In the Uniled Steted and Puerto Rico, except thal all licenses 1o Materials are valid as spacifically
granted,

1.10 - Governing Law

The laws of the Stala of New York govern this Agreamant. Nothing in this Agreement affects any statutory rights of consumers that cannot be waived or
limted by contract.

Part 2 - Warranty Terms

2.1 - Warranty for IBM Services

For each IBM Service, we warrani that we parform it:

1. using reasonable care end skil, and

2. acconding o its curent description (including any completion criteria) contained in this Agreement, an Atlachment, or a Transaction Documant.

2.2 - Extent of Warranty

THESE WARRANTIES ARE YOUR EXCLUSIVE WARRANTIES AND REPLACE ALL OTHER WARRANTIES OR CONDITIONS, EXPRESS OR
IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE.

2.3 - [toms Not Covered by Warranty

We do nol warrant unintarrupted or aror-free operation of any deliverable or Service.

Unlass we specify otherwise, we provide Materiala and non-1BM Services WITHOUT WARRANTIES OF ANY KIND,

Part 3 - Services

3.1 - IBM Sarvices

Services may be eilher stendard offerings or customized 1o your specific raquirements, Each Service transaction may Include one or more Servicas that:

1. expire allask completion or an agread upon date; ) ) :
2. automaticelly renew as another transaction with a ifiad contract perdod. Renewals will continue until alther of us terminates the Service; or
3. do not expire and are available for your use untll either of us Terminate the Servica.

3.2 - Personnel
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Each of us will be responsible for the supervision, direction, and contro! of our respactive parsonnel.

We resarve the right 1o determing the assignment of our pergonnal.

We may subconiracl a Sarvice, or any pari of I, to subcontractors selecled by us.

3.3 - Matariala Ownership and License We will specify Materials 1o be deliverad 1o you. We or third partles have all right. title, and interest (including
ownership of copyright) in Materials created during the Servica parformanca period or otherwise (such as those that preexist the Servica). We will deliver
one copy of the specified Materiala to you. We t you an imevocable, nonexclusive. wondwide, paid-up license o use, execute, reproduce, display,
perform, and digtribute, within your Enterprise only, coples of these Malarnals

You agree to reproduce the copyright notice and any other legand of awnarship on any copies made under the liconse granted In this Section.

Any idea, concepl, know-how, of technique which relates 1o the subjact maller of 8 Service and is developed or provided by either of us, or joinfly by both
of us, in the parformance or a Service may (subject to applicable patents and copyrights) be freely usad by either of us.

3.4 - Changes io Service Terms

We may change (he terms of Servicas that are renewable or non-expring by giving you three months’ writlen notice, However, these changes are not
relroactive. Thay apply immadiataly (o renewal transactions and as of the affactive date we specify in the notice to all existing transactions. If we make a
change o the terms of a ranewable Service that 1) affects your current contract perlod and 2) you consider unfavorable, at the request of your IBM Business
Parinar, we will defer it uniil the end of that confract period.

When both of us agree to change any Services stalement of work other then as described above, “we will prepare a written description of the agreed
change * (callad a “Change Authorization™}, which both of us must sign. The terms of 8 Change Authorizetion prevail over those of the slatement of work
and any of its previous Change Authorizationg.

3.5 - Renewal

Renewable Services renew aulomatically for & seme length conlract period unless either of us provides wrltten notification (at least one month prior to the
end of the current contract pariod) to the othar and to your IBM Busineas Partner of their intent nol fo renew.

3.6 - Termination and Withdrawel
Elther of us may terminata a Service If the other does not meet its obligationa concarning the Service.
You may tarminale a Service iransaclion on one month's writtan notice fo us and to your IBM Buginess Pariner.*

We may withdraw a renewable or non-expiring Service or support for an eligible product on three months' written notice to you, If we withdraw e Service
for which you have prepaid and we have not yet fully provided it lo you, your IBM Business Partner will give you e prorated refund.

Any terms which by their nature extend beyond termination or withdrawal remain in effact unll fulfilled and epply to respaclive auc 5 and aselig
3.7 - Service for Machines

We provide certain types of repalr and exchange Service aither at your localion or at a service cenler to keep Machines in, or restore them to, conformance
with their official published specifications. Wa may repalr the falling Machine or exchange it at our discretion.

When the type of Service requires that you dellver the failing Machine 10 us, you agree 1o ship it suitebly packeged (prepaid unlese we specify otherwise)
(o a localion we designate. Aftar wa have repairad or exchangad tha Machina, we will relurn it lo you at our expense unless we speclfy otherwise. We are
rasponsible for loss of, or damage to, your Machine while it Is 1) In our possassion or 2) In transil In those ceses where we ere responsibla for the
transportation charges.

You egree lo:

1. obfain authorization from the ownar to have us service a machine that you do not own; and

2. where applicable, before we provide service ~
(a) follow the problem determination, problem analysis, and service reques! procedures that we provide,
b) secure all programa, data, and funds contained In a machine, and
¢) Inform your IBM Business Pantner of changes in a Machine's location.

Whnen Service Involves the exchange of a Machine or part, the item we replace becomaa our property and the replacement bacomes yours. You represent
thed all removed ilems are ganuine and unaltered. Tha replacement may nol be new, bul will be In good working order and at least functionally equivalant
to the tem raplaced. The replacement sssumes the warranty of Service status of the replaced tem. Before we exchange e Machine or par, you agres 1o
remove all features, parts, opfions, allerations, and attachmants not under our service. You also agree to ansure thal the item is free of any legal obligations
or restrictions that prevent its exchange.

Any fealurs, conversion, or upgrade we service must be installed on 8 Machine which la 1) for certain Machines. the designated, seriel-numberad Machine
and 2) gt an engineering-changa level compatible with the feature, convarsion. or upgrade.

* Check with your IBM Business Partner lo determine if you will Incur an additional charge for this,
Z125-5774-00 02/98 (MK002) contract AD3IFKD (prepared D3/22/05 14:08) Page 4 of 5



B83/17/2083 13:58 2392131025 CITY CLERK PAGE 15

Repalr and exchange Services do nol cover:

acoasaones, supply items, and cortain parts, such es batieries, frames, and covers;

Machines damaged by misuse, accident, modification, unsultablo physical or operating environment, or Improper maintenance by you;
Machines with removed or altered Machine or parts identificallon labels;

failuras caused by a product for which we are nol responsible; or

service of Machine elleralions.

o ho N

We manage and Install engineering changes (hat apply to IBM Machines and may also perform preventive maintenance.
We provide maintenance Services for selacted non-1BM Machines.
When you request maintenance Services under this Agraement, your IBM Businesa Partner will inform you of the date on which malintenance Services

will begin. We may Inspect the Machine within one month following that date. If the Machine Is not In an acceptable condition for service, you may have
us rastore it, “Altemativaly, you may withdraw your request for maintanance Sarvices, *

* Check with your IBM Business Partner 1o datermine if you will incur an additional charge for this,
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